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CFA – Feb 11 with ACG, TMA (Hockey Night South Florida); March-April 

Tampa “Tax Relief Panel” date and location to be announced

TMA – Jan 26 “Vapor Lock” 2010 Banking Outlook, 12:00 Noon The 

Centre Club Tampa with Patrick Blount, CEO Benewolf;  Feb 11 with ACG 

(Hockey Night South Florida)

ACG – Feb 11 Hockey Night South Florida; 7:30pm Bank Atlantic Center; 

fax registration to Chris Kinkela 954-835-7200; March 26 ACG Cup at 

University Miami, Storer Auditorium 4:00 pm with reception to follow

Upcoming Events



The Code and Prospective Code Changes

Acquiring Assets from Debtor’s Estate

Intellectual Property

Corporate Governance and Bankruptcy Ethics

Vendor Reclamation Claims

What lenders should know about Preference issues and Fraudulent Conveyance

Current Hot Issues



The Code and Code Changes

 Retail bankruptcy reform

 Chapter 13 mortgage reform

 Credit card reform

 Trustee compensation

 Sports franchise failures

 Too big to fail companies

 Other changes



Retail Bankruptcy Reform
 210 day cap to assume/reject leases (120+90) vs. old 60 day limit 

with unlimited extension if court approved

 Utilities cash adequate assurance vs. adequate assurance of 

payment with something other than monetary deposit

 20-day good Administrative Claim under Section 503(b)(9) for 

value of goods received by debtor in ordinary course during 20 

days before the petition

 Reclamation claim Section 546c for 45 days prior to petition vs. 

UCC 10 day period with administrative claim in lieu of return of 

goods

 BAPCPA of 2005 effectively eliminated reorganizations of retailers 



Chapter 13 Mortgage Reform

 Congress wants to give bankruptcy judges the discretion to 

modify terms of primary home mortgages including the 

principal amount (judges have that discretion now with 

respect to vacation or 2nd homes)



Personal Bankruptcy and Credit Card 

Reform
 Under review are Chapter 13 (repay debt within 5 years) 

provisions that increased filing fees, established a “means test”, 
required proof of inability to service debt, established a stricter 
definition of “necessary living expenses” and required that debtors 
must attend money management classes at their own expense. 
These provisions have proven too costly and time consuming, 
bankruptcy statistics have not improved and some claim these 
provisions have delayed the inevitable filing of Chapter 7 (liquidate 
debtor’s assets and cancel remaining debt)

 Congress has addressed Credit Card reform requiring 45 days 
notice of interest rate changes on account and prohibiting higher 
interest rates on existing balances unless the cardholder is at least 
60 days behind on minimum payments



Trustee Compensation

 Congress proposes increases in fees received by bankruptcy 

trustee on “no asset” Chapter 7 cases from $60 to $120. This 

fee has been unchanged for 14 years and represents the 

majority of trustee work which includes 341 meeting with 

creditors, verifying US Trustee information, ensuring tax 

returns are filed and examining documents filed by debtors



Sports Franchise Bankruptcies
 Bankruptcy termination of team franchise agreements (ipso facto clause) 

 Non-assignable and non-delegable contracts – can a team assume and 
assign its franchise agreement to a third party over the objection of a 
league or without its consent?; can a league terminate a franchise based 
on the bankruptcy filing of a team?

 Franchise agreements as financial accommodation agreements –
determining whether a franchise agreement is a financial 
accommodation agreement

 Restrictive covenants barring relocation of sports teams in contracts 
under Chapter 11 cases – can they be rejected?; rejection and good faith; 
injunctions, claims and the bankruptcy discharge – does the equitable 
right to seek an injunction constitute a claim dischargeable in 
bankruptcy? Can a city or arena enforce a restrictive covenant to prevent 
a team from relocating to another city or playing in a different arena?



Too Big To Fail
 Usually thought of as applicable to financial institutions

 Government proposed resolution includes starting the process whereby 
Treasury determines that failure of a specific firm causes systemic risk and 2/3 
of Federal Reserve Board and either FDIC or SEC boards vote to support this 
mechanism

 FDIC and Treasury would upon approval use a variety of options such as loans 
to the failing company, purchasing equity, assuming or guaranteeing obligations, 
or buying assets either directly and through an entity created by FDIC

 Treasury could, alternatively, appoint FDIC as conservator or receiver after 
which the agency would essentially take control of and run the company

 Risks: open ended, unlimited power, constitutional challenges, distort credit 
markets, delisting, severe market reaction, could lead to more federal bailouts 
of financial and other firms

 Is bankruptcy a better approach? Should there be a new chapter to allow for 
orderly closure of large failed financial firms and reduce potential for systemic 
risk?



US Stiffed For TARP Cash In Chrysler Plan  

Old Carco LLC, the liquidation vehicle formed from the wreckage of Chrysler LLC, will not repay a $4 billion 

U.S. government loan extended to its predecessor under the Troubled Asset Relief Program, the company 
said in a proposed Chapter 11 plan. 

Chrysler Objections Filed 

Numerous parties, including the City of Detroit and the Michigan Department of Environmental Quality 

(MDEQ), filed separate objections to Chrysler’s Disclosure Statement. The MDEQ objection asserts, 

among other things, “MDEQ objects to the Disclosure Statement because it does not contain adequate 

information for MDEQ to make an informed judgment about its treatment under the plan. Neither the 

Disclosure Statement nor the Plan describes what Debtors will do to address environmentally 

contaminated sites. In light of the Debtors’ plan to liquidate its remaining assets, MDEQ is concerned that 

it will have to take over response activity at the various facilities. The Disclosure Statement and the 

underlying Plan provide no information (or at best confusing information) as to how a claim by MDEQ’s 

for reimbursement of response activity costs it might incur fulfilling Debtors obligations will be treated. 

Moreover, while the proposed Plan contemplates the establishment of a Liquidation Trust, it is not clear 

from the Disclosure Statement and Plan that this trust will address these environmental obligations and 

claims.” 



Other Bankruptcy Changes
 Rule 2019(a) – hedge funds and investors in distressed debt 

or equity of bankruptcy companies have taken active roles in 

Chapter 11 cases and they often form unofficial or “ad hoc” 

committees (or informal groups) that share costs of 

participating in the case and wield collective influence.

 Various cases including Washington Mutual have resulted in 

NY and DE determining that Rule 2019 be fully complied 

with including disclosure of trades in debtors claims and that 

these groups may be held to owe fiduciary duties to the 

members of their class whether or not that have joined the 

group or ad hoc committee



Acquiring Debtorõs Estate Assets
 Section 363 certain or all asset sales common in Chapter 11 

cases (albeit assets can be sold by debtors outside of Chapter 
11), in UCC foreclosure sales and by assignee’s in ABCs.

 Section 363 sales require court approval of non-ordinary 
course transactions, invalidates ipso facto clauses (right to 
use, sell or lease), occur in or outside a plan of 
reorganization, require a hearing, notice to creditors, fairness 
and in best interest of the estate and creditors.

 Fairness is determined by professional valuation, stalking-
horse bid, following bid procedures, use of bid protections 
and ultimately by court approval of the sale (standards for 
approval vary by court)



Acquiring Debtorõs Estate Assets
 Sec. 363 sales are free and clear of claims, liens and 

encumbrances only if a free and clear sale is permitted under 
applicable non-bankruptcy law; secured parties consent to 
the sale; other interest is a lien and sale price exceeds 
aggregate value of liens on the property; the lien or interest 
is in bona fide dispute or secured party could be compelled 
to accept a monetary satisfaction of its interest in a 
legal/equitable proceeding.

 Secured interests attach to sale proceeds in same priority as 
they did to the assets prior to the sale.

 Right of secured creditor to credit bid may affect debtor’s 
ability to sell assets if credit bid out prices potential buyers



Acquiring Debtorõs Estate Assets
 Sec 363 sales are “as-is, where-is” to protect debtor and estate 

from lingering obligations such as admin claims and purchase price 
challenges (thus reps and warranties don’t survive).

 Sale of assets pursuant to a Chp 11 Plan of Liquidation – must 
comply with all of the applicable plan confirmation requirements 
and must go through steps outlined in the plan such as marketing, 
stalking-horse agreement, auction conduct to obtain highest and 
best bid.

 Sale inside a Plan is subject to the plan confirmation process 
validated by creditors votes for the Plan. The sale pursuant to a 
plan also permits the buyer to avoid transfer taxes.

 Sale outside of a Plan is not subject to creditor votes, receives 
more court scrutiny of the proposed sale and does not avoid 
transfer taxes.



Acquiring Debtorõs Estate Assets
 “Successor Liability” – free and clear language in Sec 363(f) has 

been troublesome. While there is no successor liability for secured 

claims or unsecured vendor claims, there is risk for certain 

product liability, ERISA, tax, environmental and other claims of 

favored creditor classes. Judges have been inconsistent and 

therefore there is no absolute bar against imposition of future 

successor liability

 The risk can be managed by building protections into the Purchase 

Agreement and Sale Order, through a reserve fund to satisfy 

claims, a discount for possible claims and through conditional 

offers subject to court approval of a purchase agreement 

eliminating all claims including unknown or future tort claims.



Acquiring Debtorõs Assets

NOTICE OF SALE OF CERTAIN OF THE ASSETS OF LUNT SILVERSMITHS, INC. 

PLEASE TAKE NOTICE that in the case of In re Lunt Silversmiths, Inc. (ñLuntò), Chapter 11 

Case. No. 09-32228-HJB in the United States Bankruptcy Court for the District of 

Massachusetts, Western Division, Lunt has entered into an Asset Purchase Agreement 

(ñAPAò) with Reed and Barton Corporation (ñR&Bò), under which R&B intends to purchase 

certain of Luntôs assets, including but not limited to inventory, finished goods, work in 

process, components, raw materials, spec samples, tools, molds, intellectual property, sales 

collateral materials, customer and supplier records, and UPC numbers, pursuant to section 
363 of the U.S. Bankruptcy Code. 

HIGHER AND BETTER OFFERS TO PURCHASE THE ASSETS OF LUNT ARE HEREBY SOLICITED subject to the 

terms and conditions of the Bidding Procedures Order approved by the Bankruptcy Court.  The deadline 

for submission of offers is February 8, 2010 at 4:30 p.m. (EST).  All offers must comply with the terms of 

the Bidding Procedures Order.  The (i) Bidding Procedures Order, (ii) APA and (iii) Notice of Auction and 

of Intended Private Sale of Property, Solicitation of Counteroffers are available for download in pdf 

format from the Shatz, Schwartz and Fentin, P.C. website, www.ssfpc.com.  By clicking the 

άtƭŜŀŘƛƴƎǎκ5ƻǿƴƭƻŀŘǎέ ōǳǘǘƻƴ on the left hand side of the home page, the user will be taken to another 

page within the website from which the above-referenced documents can be downloaded for free.  



Intellectual Property in Bankruptcy
 Technology growth has accelerated IP issues that arise in bankruptcy 

cases as the law has impact on enforceability of license agreements in the 
context of assumption, assignment and rejection of IP licenses under Sec 
365 of Title 11 of the code.

 Bankruptcy does not revive license agreements terminated prior to 
filing, except that state and non-bankruptcy law must be consulted re: 
effective date and whether termination of a right that has value to the 
estate may be a preference item or fraudulent conveyance.

 Bankruptcy sets deadlines with respect to IP licenses to the extent they 
constitute executory contracts or unexpired leases. In Chp 11 cases 
under Sec 365 (d)(2) an executory contract or unexpired lease of 
personal property may be assumed or rejected at any time before Plan 
confirmation but a non-debtor party may move the court to set an 
earlier date.



Intellectual Property in Bankruptcy
 Automatic stay prevents termination of a license during bankruptcy without 

court approval.

 Non-debtor party’s limited enforcement options and payment rights require 
court approval; the debtor in possession may enforce a license in accordance 
with its terms in the period after filing but prior to assumption; non-debtor 
party may seek post-petition payments as an administrative expense priority 
claim to extent of value of benefit provided to debtor in possession during the 
bankruptcy.

 Insolvency or bankruptcy filing probably alone not a basis for non-debtor to 
terminate a license once bankruptcy starts

 Under Sec 365 only contracts that are executory may be assumed, assigned or 
rejected but the Code does not define executory. As a general rule a contract is 
executory where both debtor and non-debtor party have unperformed 
obligations such that failure of either to complete performance would be a 
material breach. Non-exclusive licenses of IP are usually considered executory 
while exclusive licenses are not



Intellectual Property in Bankruptcy
 Executory contracts must be assumed in order to be assigned 

under Sec 365. Without consent by non-debtor patent or 
copyright licensors, both assumption and assignment are 
prohibited in many circuits.

 Anti-assignment provisions are unenforceable in most executory 
contracts.

 Licenses are inherently non-assignable without licensor consent 
but Sec 365(c)(1) does not compel rejection at any specific date 
allowing estate to use the license during the limbo period unless 
licensor can convince the court of early rejection. Debtor’s, even 
if they overcome restrictions, may not assume a license unless the 
estate provides cure or adequate assurance of prompt cure of 
existing defaults, compensates non-debtor for default loss and 
provides adequate assurance of future performance.



Intellectual Property in Bankruptcy
 What happens if a license is rejected by a debtor in possession or 

trustee? Generally rejection is subject to the business judgment 
test.

 Rejection of one license may be a default under another.

 Sec 365(n) provides special protection to non-debtor licensees of 
IP against the impact of rejection.

 Rejection may impact rights of secured creditors in a license and 
prior transfer of interests in the IP.

 Can the assumption, assignment and rejection issue be avoided by 
“ride-through”? …later re-vesting in a reorganized debtor.  Some 
courts have permitted ride-through for exclusive patent licenses 
when four tests are met. The tests are:



Intellectual Property in Bankruptcy

 Test 1 – damage that other party to contracts would suffer 

beyond compensation available under the Code

 Test 2 – importance of contract to debtor’s business and 

reorganization

 Test 3 – whether debtor has had sufficient time to appraise its 

financial situation and potential asset values in formulating a 

plan

 Test 4 – whether exclusivity period has terminated



Intellectual Property in Bankruptcy

 Use of IP for Administrative Claim Purposes ðIn 

Meredith Corp. v. Home Interiors & Gifts Inc. the Court found that HIG continued to 

market, sell and distribute products (over 900) bearing the Meredith “Better Homes & 

Garden” trademark after the petition date and concluded that continued post-petition use 

of the trademarks each constituted a transaction that benefitted the estate. While true that 

Meredith approved trademark use and all publications in question prior to the petition 

filing, these two facts did not preclude Meredith’s administrative expense claim. The Judge 

stated that “the true value of a trademark comes from its public use” and “the actual date of 

product approval or physical production of marketing material is not the relevant inquiry 

in the context of the post-petition use of a trademark.”



Bankruptcy Governance, Ethics
 Process and procedures in asset sales (break-up and topping fees)

 Bid structuring

 Free and clear sales

 Valuations

 Corporate governance issues

 Ponzi schemes

 Director liability and fiduciary duties of directors of insolvent 
debtors; deepening insolvency liability

 D&O claims held by the estate and third parties

 Malpractice suits in or leading to bankruptcy filings

 Off-shore trusts



Vendor Reclamation Claims/Rights
 BAPCPA of 2005 strengthened creditors rights by changing 

the law of reclamation. Vendors can make written 
reclamation demand for goods transferred to a debtor in the 
45 days immediately prior to the chapter 11 filing. If the 45 
day period expires after the filing the vendor is given an 
additional 20 days to make a demand.

 The amendment also created new rights to payment for 
reclamation creditors even if they do not make a written 
demand within the 45 day period by granting vendors the 
right to receive an administrative expense claim for the value 
of the goods delivered within 20 days prior to the petition 
date so long as the goods were sold in the ordinary course.



Vendor Reclamation Claims/Rights
 BAPCPA requires that debtors pay reclamation claims in full 

because they are “administrative” in nature albeit timing of 
when these claims must be paid is not set forth in the 
amendments.

 The Code categorizes claims as secured, priority and general 
unsecured. Pre-petition vendors of goods likely will only get 
paid after secured and priority creditors are paid in full 
unless vendors obtain administrative expense priority status.

 2005 Amendments expanded the highest level of priority 
(“administrative expenses”) to include value of shipments 
delivered to debtor during the 20 day period before filing.



Vendor Reclamation Claims/Rights
 Federal Reclamation Section 546c – vendors still must make 

written demand in two time frames specified; their rights are 
subject to prior rights of a holder of a security interest in such 
goods or their proceeds (behind the lender lien) .

 Sec 503(b)(9) Reclamation Administrative Expense – grants 
vendors an admin expense claim for the value of any goods sold 
and received by debtor in ordinary course within 20 days before 
case commencement but it’s not automatic as it requires notice 
and hearing and payment must be made as a condition to 
confirming a chapter 11 plan. This places vendors and lenders in 
competition since funds used to pay reclamation claims will 
reduce dollar for dollar funds to pay lender claims if a plan is 
proposed.



What Should Vendors Do?
 Recognize that debtors will need more time to plan filings due to 2005 

Amendments. Watch for the telltale signs:

 Check bounces, change to payment habits, financial losses, sales force 
reports problems, lawsuits start for failure to pay taxes and other 
vendors, lost market share, lost control over financial condition.

 Be proactive, segregate invoices shipped during the 45 days reclamation 
period, become actively involved early in a bankruptcy case.

 Make written reclamation demand.

 File an administrative expense claim.

 Recognize that debtor’s post-petition financing may limit or restrict 
payments of these claims – appear to oppose restrictive financing 
provisions – work out a deal whereby debtor waives any preference 
claims.



Fraudulent Conveyance
 Fraudulent conveyance is a civil cause of action arising between 

insolvent debtors and a creditor. This may be part of asset protection 
schemes where debtor donates assets to an “insider” leaving nothing to 
pay creditors; or in good faith transfers where debtor has been more 
generous than it should have been and should have ceased trading earlier 
to avoid given certain creditors an “unfair preference”.

 Two sets of laws govern – Uniform Fraudulent Transfer  or Conveyance 
(NY) Act and the Federal Bankruptcy Code. There are two types of 
fraudulent transfers.

 Intentional – transfer of property by debtor with intent to defraud, 
hinder, delay creditors

 Constructive – debtor transfers property without receiving reasonably 
equivalent value in exchange when the debtor is insolvent at the time of 
the transfer or becomes insolvent or is left with unreasonably small 
capital to continue in business due to the transfer. (no intent to defraud)



Fraudulent Conveyance
 Bankruptcy Code authorizes a bankruptcy trustee to recover property 

transferred fraudulently for the benefit of all creditors if the transfer 
took place within the relevant time frame.

 Even good faith purchasers of property who are recipients of fraudulent 
transfers are only partly protected because they get to keep the transfer 
to the extent of the value they gave for it, thereby losing the benefit of 
their bargain.

 Some fraudulent transfers occur in connection with LBO’s where 
management of a failing company cause the company to borrow on its 
assets and use loan proceeds to buy the owners stock at inflated prices, 
leaving creditors with little unencumbered assets upon which to collect 
their debts. LBOs can be intentional or constructive fraudulent transfers 
depending on how financially impaired the company is when the 
transaction is completed and when after the LBO the company cannot 
pay its creditors.



Preference
 High numbers of bankruptcy filings have created many preference 

claims by debtors and trustees against the bankrupt’s creditors. The 
Code permits a bankrupt debtor or trustee to force repayment of 
transfers made within 90 days of a filing (one year if transferee was an 
insider). The transfers are referred to in Code as “avoidable transfers”.

 Preference laws are to promote equality among distribution among 
creditors at time of filing and before. An avoidable preference involves 7 
elements: (1) a transfer; (2) property of the debtor; (3) to or for benefit 
of a creditor; (4) on account of an antecedent debt; (5) made while 
debtor was insolvent; (6) within 90 days of filing or 1 year in case of 
insiders; (7) that enables a creditor to receive more than they would 
have if the bankruptcy estate was liquidated in a Chp 7 filing.

 Burden of proof in preference action lies with debtor or trustee.

 Three affirmative defenses are most often used as shown below, and the 
burden of proof as to them is on the defendant:



Preference
 Ordinary Course of Business – requires that either the payment has been made 

in ordinary course of business of both creditor and debtor, or payment was 
made under ordinary business terms (prior to 2006 the test was both vs. 
either/or). Preference counsel will push for application of the most favorable 
method for the creditor.

 Contemporaneous Exchange – payment received at same time as delivery of 
goods/services…exchange for new value given to debtor and the antecedent 
debt of the creditor was not affected by the debtor’s payment. Creditors should 
have placed the past due customer on COD and obtained a “Payment 
Agreement” whereby customer acknowledges that payments are a 
contemporaneous exchange and the parties also agree on the handling of past 
due payments.

 New Value – easiest defense to prove with focus on the period of potentially 
preferential payment, requiring two elements be proven: (1) new value 
provided to debtor after the creditor was paid and (2) creditor never received 
payment for the new value provided. Creditors should wait until payment is 
received before providing the new value



Preference
 Purchase Money Security Interest – a security interest created in 

property a debtor acquires is not a preferential transfer to the extent the 
security interest secures new value given by creditor to enable the 
property acquisition. The PMSI should be perfected within 20 days 
including the PMSI filing and notification to other creditors who 
previously filed security interest in the same type of property.

 Small Commercial Preference Defense – in 2005 the Code was 
amended to limit by dollar amount that transfers could be avoided in a 
commercial case. The amount was increased to $5,475 on 4/1/07 and 
will again be adjusted 4/1/10 tied to CPI. The bankruptcy courts have 
historically narrowed the benefit by permitting 2 or more small 
payments to be aggregated to exceed the threshold. Thus a bankruptcy 
trustee could add all payments within the preference period for a single 
creditor to reach the dollar limit and eliminate this creditor defense.



Preference
 Venue Defense to Bankruptcy Preferences – Congress also set a 

dollar-amount-in-controversy restriction on where small claims 
arising in bankruptcy cases may be brought. If a preference claim 
is less than $10,950 and depending on where the case is pending, 
there may be a requirement that a collection action be brought 
where the creditor does business vs. where the case is pending. 
The threshold will be adjusted 4/1/10 based on CPI. Example –
debtor files in IL; claim $7,700; creditor has no business in IL; 
trustee issues demand letter intending to bring preference action 
in IL; creditor informs trustee it will defend in another 
jurisdiction where it does business; trustee needs to decide 
whether to sue in another state before another judge and whether 
cost is justified.

 Conclusion – creditors should use counsel and not give money 
back until your attorney tells you to.



Preference

 òInsideró in Preference Actions ðcan a creditor be considered a 

non-statutory insider for purposes of extending time to recover of preference payments 

under Section 547 of the Code? In Shubert v. Lucent Technologies, the court ruled that 

Lucent was a non-statutory insider of Winstar, which extended the time such that a $188 

million payment by Winstar to Lucent four months before the bankruptcy filing was 

avoidable. The Court relied on evidence that Lucent had dominated Winstar’s affairs and 

coerced it into transactions not in its best interest. The decision expands the scope of the 

Code’s insider definition to include all entities that do not bargain with debtor at arm’s 

length or exercise control over debtor. 



Described below

Financings, Prepacks, M&A



Financings ðDIP Financing
 DIP Financing – under order of Bankruptcy Court; may be done 

also in prepacks where ABL lender providing the DIP supplies 

funds to work out settlement with creditors up front in order to 

present a prepackaged settlement; the DIP lender then uses the 

same asset valuation approach to provide the loan as it would for a 

company not in bankruptcy. Availability of DIP financing depends 

on perceived viability of the company during the proceeding and 

on its ability to successfully complete a Plan or Reorganization 

that specifies how debtor intends to pay creditors. DIP financing 

use has been restricted in some cases due to the time limit placed 

on lease assumptions/rejections and related seasonality of the 

debtor’s business



Financings ðVendor Sponsorship
 Vendor sponsorship – example Haemacure Chapter 11 Petition Filed

 Haemacure filed for Chapter 11 protection with the U.S. Bankruptcy Court in 
the Middle District of Florida, case number 10-00359. The Company, which 
develops specialty biotherapeutics, is represented by Charles A. Postler of 
Stichter, Riedel, Blain & Prosser. The Company also announced that it filed a 
notice of intention to make a proposal to its creditors under the Bankruptcy and 
Insolvency Act (Canada). Haemacure’s board authorized these measures in light 
of Haemacure’s financial condition and its inability to raise financing. Angiotech 
Pharmaceuticals, Haemacure’s secured creditor, has agreed to provide financing 
to Haemacure in order to fund the insolvency proceedings and Haemacure’s 
day-to-day operations, up to a maximum amount of $1 million. The funds will 
be disbursed in accordance with a schedule agreed to by Haemacure and 
Angiotech. Haemacure also announced that Marc Paquin has resigned as a 
director of Haemacure and no longer holds any position with Haemacure or its 
wholly-owned U.S. subsidiary. Mr. Paquin was previously president of 
Haemacure and a director and officer of the subsidiary company.

http://www.bankruptcydata.com/brdsDispCoReports.asp?Task=ListReports&ID=3159


Financings ðM&A Sponsor

 M&A activity – example – Republic Airways Holdings was 

declared the winning bidder in the auction to acquire 

Frontier Airlines conducted under procedures established in 

Frontier’s Chapter 11 bankruptcy. Pursuant to its role as plan 

sponsor and an investment agreement, Republic agreed to 

purchase 100% of the stock of Frontier Holdings upon its 

emergence from bankruptcy for $109 million so long as 

certain conditions are met and Republic also agreed to waive 

any right to recovery on its $150 million general unsecured 

claim.



Prepackaged Bankruptcy
 What is it? Negotiated by lender, borrower, key creditors and 

perhaps acquirer before, and submitted to the bankruptcy court 
simultaneously with, a voluntary Chapter 11 filing by debtor. 
These out-of-court restructuring proposals made by distressed 
debtors would qualify as a plan of reorganization and stipulations 
signed as an order by the bankruptcy judge would have the force 
of law and have been judicially upheld as binding. The prepack 
avoids adverse effects of dissension often found in bankruptcy 
filings, especially if all impaired parties in interest accept the plan. 
If the prepack plan is not overwhelmingly accepted but is accepted 
by a majority of each impaired class that would bind the class in a 
Chapter 11 case then the prepack plan is filed with the Chapter 11 
petition.



Prepackaged Bankruptcy
 Why use it? Relatively risk-free way to avoid expense and litigation from an 

unsuccessful workout attempt and provides future lender protection if 
borrower fails to perform and title transfers to lender.

 Use – most often in large workouts with few significant creditors other than 
lender, only current trade debt exists and claims of other creditors are to be 
paid substantially or in full as part of the plan. Cooperation of subordinated 
lienholders is crucial and if often bought by some payment on what otherwise 
could be a worthless claim.

 Tax – Prepacks eliminate risk, cost, delay of contested bankruptcy proceedings, 
assures a court-approved and supervised plan and orderly transfer of ownership. 
Prepacks are often structured to accommodate tax concerns of borrower by 
providing for confirmation of the plan during a subsequent tax year and in states 
with high conveyance taxes (FL, PA, NY) the prepack accomplishes a consensual 
transfer of distressed real estate under Section 1146© of the Code.

 Time – avoids deterioration of the debtor’s property and assets due to 
concurrence of the debtor with the plan and less elapsed time from filing date 
to entry of confirmation plan.



Prepackaged Bankruptcy ð

Requirements for Confirmation
 Terms of prepack plan and terms of POR for which Chp 11 confirmation is 

sought must be identical otherwise the court may require votes of creditors to 
be resolicited.

 Creditors and interest holders who are solicited prior to case commencement 
must be clearly notified and must agree that debtor will use these acceptances 
in a Chp 11 case. Prepetition solicitation must comply with the Code.

 Prepack plan must meet all confirmation standards set forth in the Code 
including that classification of claims and interests not discriminate unfairly.

 Court must specifically approve the plan, full disclosure must be made and 
adequate information must be approved retroactively by the court

 Court must find that the prepetition plan was transmitted to substantially all the 
impaired creditors and impaired security holders and that reasonable time was 
allowed for acceptance or rejection of the plan

 When a prepack is filed the debtor also files the POR and request a hearing date 
that requires 25 days notice. Motions to employ professionals should be 
immediately filed along with agreements regarding cash collateral. 



Prepackaged Bankruptcy Timeline
 Goal – maximize effects of bankruptcy in minimum time.

 Prepetition phase: execute POR solicitation, Chp 11 filing 

prep, negotiate with creditors and set operational controls, 

case prep, diligence support, database prep

 Post petition phase: Chp 11 compliance, deleverage business 

operations, financial restructuring that culminates in plan 

confirmation (usually 60-90 days)

 Post confirmation phase: business operations wind down, 

claims objection and resolution, disbursement payments, 

litigation actions to recover funds



Prepackaged Bankruptcy

Atrium Companies Chapter 11 Petition, Plan Filed 

Atrium Companies and 19 affiliated Debtors filed for Chapter 11 protection with the U.S. Bankruptcy 

Court in the District of Delaware. The Company, which manufactures windows and patio doors, is 

represented by Domenic E. Pacitti of Klehr Harrison Harvey Branzburg & Ellers. Concurrent with its 

petition, the Company also filed a Prepackaged Plan of Reorganization and related Disclosure Statement. 

The Plan is supported by more than two-thirds of the Company’s senior secured lenders and 

contemplates, among other things, a $125 million new equity investment from its current majority equity 

owner, Kenner & Company, and its co-investor, Golden Gate Capital. The Plan provides for Atrium’s 

current management team to remain in place. The Company has secured a commitment for debtor-in-

possession financing of $40 million from its pre-petition secured lenders, which in addition to cash on 

hand and ongoing cash flow from operations, will provide ample liquidity to meet normal operating costs 

during the restructuring process. “The balance sheet restructuring announced today will substantially 

reduce our outstanding debt and put Atrium in a much stronger financial position to grow our business 

over the long term,” said Gregory T. Faherty, president and chief executive officer of Atrium Companies. 

He continued, “Importantly, we already have the support of an overwhelming number of our senior 

secured lenders, so we expect to be able to move through the court process relatively quickly and 

efficiently. Additionally, the support of Kenner & Company and Golden Gate, and their investment, is 

evidence of Atrium’s bright future. In the meantime, as an industry leader, we look forward to continuing 

to deliver the same exceptional quality, value and service that have been a hallmark of Atrium and our 

brands for years.” Atrium Companies’ Canadian subsidiary also initiated reorganization proceedings under 

the Companies’ Creditors Arrangement Act (CCAA) in the Ontario Superior Court of Justice in Toronto. 



Prepackaged Bankruptcy
Uno Restaurant Files Chapter 11; Wells Fargo Provides DIP 

Loan 
  

Wednesday, January 20, 2010  

Uno Restaurant Holdings Corporation announced a restructuring that will recapitalize the company and eliminate 
substantial debt through the conversion of $142 million of senior notes into a controlling equity stake. The 
recapitalization will give Uno the resources to invest in its growth opportunities.  
 
In order to most effectively consummate this restructuring, Uno elected to file a voluntary petition for relief under 
Chapter 11 of the U.S. Bankruptcy Code in the United States Bankruptcy Court, Southern District of New York. The 
company's filing involves a prearranged reorganization transaction, which includes a negotiated term sheet outlining 
the material terms of the restructuring plan and related plan support agreements from the Noteholder Group. In 
addition, subject to certain conditions, Uno has negotiated the terms under which it intends to seek court approval 
for a debtor-in-possession (DIP) financing facility of $52 million from its existing senior lender, Wells Fargo Capital 
Finance, Inc. and the Noteholder Group.  
 
"The steps we've taken represent the culmination of many months of work on the part of the company, its current 
owners and the Noteholder Group made up of members comprising a majority of the company's outstanding notes," 
said Frank Guidara, president and CEO of Uno. "The Uno brand is strong; it's the balance sheet that needs fixing. 
Today's announcement marks the beginning of a new era for Uno wherein the company will no longer be saddled 
with a burdensome debt load. Accordingly, we will now be able to leverage our operational strength which, 
combined with the substantially improved cash flow expected to result from our restructuring, will put us in a 
position to make long-term investments in the future of Uno's core businesses, Uno Chicago Grill restaurants, Uno 
Due Go, Uno Express and our Uno Foods Consumer Products Business."  
 
In conjunction with the petition with the court, the company filed a variety of customary first-day motions to support 
its employees and vendors during the reorganization process. The company's filings also include a Summary of 
Principal Terms of Proposed Restructuring, which outlines the material elements of the company's plan of 
reorganization as well as Restructuring Support Agreements supporting the company's Plan Term Sheet executed 
by Twin Haven Capital Partners, LLC and Coliseum Capital Management, LLC which comprise the Noteholder 
Group and hold a majority of the company's outstanding notes.  
 
"The Noteholder Group has spent several months working with us in crafting this solution to Uno's excessive debt 
burden," Frank Guidara stated. "Their support of our restructuring plan as well as their substantial participation in 
the expected debtor-in-possession credit facility, led by our long-standing lender Wells Fargo Capital Finance, Inc, 
is a clear indication of their strong sponsorship for our plan to move Uno into the future on a solid foundation."  
 
Based in Boston, Uno Restaurant Holdings Corporation includes 179 company-owned and franchised full-service 
Uno Chicago Grill units located in 28 states, the District of Columbia, Puerto Rico, South Korea, the United Arab 
Emirates, Honduras, Kuwait, and Saudi Arabia.  

 



Described below

Out of Court Alternatives



Assignment for the Benefit of Creditors

 State law – deed of assignment executed by debtor to a 
named assignee for the benefit of creditors

 Benefits – less costly than bankruptcy, greater flexibility, 
expedited procedure, power to investigate, examine, depose 
witnesses, limited power to operate the business post-
assignment

 Disadvantages – assignee may not sell property free and clear, 
preference power does not exist in most states, no 
recognition of equitable subordination, limited territorial 
jurisdiction, no discharge, limited or no immunity to 
assignee



Receiverships ðState or Federal Court
 Governed by state law and requires commencement of a civil 

action which then the state trial court orders the appointment of a 
receiver to take control of all the property of the debtor

 Advantages: receiver has same authority as bankruptcy trustees to 
bring actions to avoid fraudulent transfers, receivers may have 
immunity for actions within the scope of receivership, authority is 
flexible, receivership property is protected while in custodia legis, 
receiver may displace incompetent or fraudulent management and 
operate the business with greater flexibility, lower costs and faster 
than bankruptcy, assets can be sold free and clear of liens

 Disadvantages: no preference power, limited jurisdiction, no 
automatic stay, advisory opinion or guidance not permitted, no 
discharge



Described below

Issues Facing Judges



Issues Facing Judges
 Foreclosures – forbearance, automatic stay

 Fees and fee disputes

 Conflicts of interest

 Requirements to confirm plans

 Allowance of administrative and priority claims

 Sales of assets and valuation

 Management retention and incentives

 Post confirmation issues, e.g., liquidating trusts

 Role of government in bankruptcy cases

 Case load



Issues Facing Judges

 Setoff Provisions of the Code ðDelaware Court recently ruled that contracting for 

cross-affiliate netting does not create the mutuality needed for setoff under Section 553 

of the Code. In In re: SemCrude LP the Court ruled that triangular setoffs were 

impermissible regardless of whether a prepetition agreement provides for setoff. In this 

case Chevron owed SemCrude $1.4 million; and was owed $13.5 million by SemFuel 

and SemStream that were debtor entities.

 Stub Rent ðdebtors enjoy the benefit under the Code to reject burdensome leases. 

During the post-petition, pre-rejection period Sec 365 (d)(3) obligates debtor to timely 

perform its lease obligations. There have been inconsistent application by Courts about 

whether “stub rent” (from petition date through end of petition month) is an obligation 

that arose prior to petition date making it a prepetition claim, or whether it is an 

obligation that accrued daily making any claim for stub rent a claim entitled to timely 

payment under Sec 365(d)(3). The 12/18/08 Steve & Barry’s case concluded that stub 

rent was an obligation that accrues daily. The Court adopted the pro-ration approach that 

says debtor is obligated to pay post petition rent for the post petition days in the filing 

month. Thus, debtors should consider filing later in the month



Issues Facing Judges

 Utilities Adequate Assurance ðEastern District of Virginia recently 

ruled in the Circuit City case that a utility may simply fail to respond to a debtor’s offer of adequate 

assurance, or it may close to respond on the 30th day – in both cases the result would be calamitous 

to a bankrupt debtor. The Court found that it is authorized to modify assurance of payment after 

notice and hearing and that debtor is not first required to pay a demand from a utility that is 

unilaterally satisfactory to it.

 Stamp Tax Exemption ðThe June 2008 FL Department of Revenue v. 

Piccadilly Cafeterias case (128S.Ct. 2326(2008)) held that exemption from state stamp taxes does 

not apply to Sec.363 asset sales that close prior to plan confirmation. The ruling did not address 

whether exemption applies to a pre-confirmation sale that closes after confirmation and is necessary 

to consummation of the plan. In In re: New 118th Inc. (398 B.R. 791(SDNY 2009))the Court in 

Southern District NY ruled that the transfers of apartment buildings qualified for exemption 

because they followed a pre-confirmation sale and the transfer facilitated plan implementation 

necessary for consummation of the plan and that it applies (Sec. 1146(a)) both to reorganization and 

liquidating plans of reorganization.



Issues Facing Judges
 Store Credit is Not a Deposit under Sec 507(a)(7) ðin In re: Utility Craft Inc. the Court 

refused to afford priority status to a creditor holding a claim on account of an used store credit issued pre-

petition. Sec 507 sets forth 10 categories of prepetition claims that are entitled to priority over general unsecured 

claims. Sec 507(a)(7) confers priority status upon allowed unsecured claims of individuals to extent of $2,425 

arising from prepetition deposit of money for purchase of property for personal, family or household use that was 

NOT delivered. Citing In re: Woodworkers Warehouse Inc. a creditor argued that a gift certificate is same as a 

store credit. In that case the Court declined to treat prepetition purchase of a gift certificate as a final and 

complete transaction and held that it was a deposit entitled to priority under Sec 507(a)(7). The Court held that to 

relegate gift certificate holders to general unsecured creditors perpetuated the problem the statute was to remedy. 

Yet, the trustee opposed the creditor’s request for priority status arguing that with a gift certificate the goods 

were not delivered, unlike a store credit. The trustee stated that while an unused gift certificate may qualify as a 

deposit (no delivery of property to holder) an unused store credit cannot be a deposit since property delivery was 

made, albeit later returned. The Court supported the trustee, sustained the objection and effectively supported 

Woodworkers decision to grant priority status to gift cert claims with less than full consideration of other 

elements of the statute such as whether priority would extend where an entity vs. an individual was holders of the 

cert; an individual holds a cert that was bought by an entity vs. an individual; the holders is not a family member 

of the individual that bought the cert. Other recent cases (Sharper Image, Bombay) have illustrated the ongoing 

question of whether gift certs, gift cards, store and merchandise credits are entitles to priority treatment. This will 

be a  future contested issue on chapter 11 retail cases where unsecured creditor distributions are  jeopardized by 

what could be massive pools of gift cert and store credit claims.



Issues Facing Judges

 What is òGoodsó for purposes of an Admin Claim 

under Sec. 503(b)(9) ðin In re:Plastech Engineered Products Inc. 

(397 B.R. 828 (Bankr. E.D. Mich. 2008) and In re:Goody’s Family Clothing Inc. 

(401 B.R. 131 (Bankr. D. Del. 2009) the Courts ruled that goods only, not 

services, were entitled to administrative status. Costs required to make goods 

saleable such as plastic pellets, tickets, inspection, and repacking were 

unsecured non-priority claims



Issues Facing Judges

Penn Traffic Auction Cancelled, Bid Extension Sought 

Penn Traffic cancelled the auction previously scheduled to take place on January 21, 2010 for the sale of 

primarily all its assets. The auction was scheduled after the Company received no qualified competing 

bids, other than the $85 million stalking horse bid submitted by Tops Markets. Separately, a group of five 

Penn Traffic employees filed documents with the U.S. Bankruptcy Court asserting that they are forming 

an Employee Stock Ownership Plan for the purpose of buying the Company. The employee group told the 

Court that it has secured funding and it requested a seven day-period to complete the bid process: ““As 

employees it is our desire to keep all of our 5,600 employees working and provide the creditors with a 

maximum return with our bid.” A sale hearing is currently scheduled for January 25, 2010. 



Commercial Real Estate

Retailing

Media

Health, Technology and Energy

Municipalities

Industry Specific Issues



Cocowalk hit with $98M foreclosure 

Cocowalk, Coconut Groveôs upscale, open-air shopping and entertainment complex, has 

been hit with a $97.6 million foreclosure lawsuit.  

Bank of America , representing a commercial mortgage-backed securities (CMBS) fund, 

filed the foreclosure action on Dec. 21 against PMAT Cocowalk, according to Miami-Dade 

County Circuit Court records. It targets the four -story, 200,000 -square-foot complex at 

3015 Grand Ave. 

New Orleans-based PMAT Re al Estate Investments  bought Cocowalk for $87 million in 

2006  and pledged $5 million to redevelop it. PMAT Principal Robert A. Whelan couldnôt 

immediately be reached for comment. Adam Greenberg, managing director of Miami -based 

Baybridge Real Estate Group , said the price per square foot paid for Cocowalk was way 

too high. The loan-to-value ratio, based on the $80 million mortgage PMAT obtained after 

buying Cocowalk, was extremely aggressive, he added.ñYouôve got to wonder what investor 

signed off on something like that,ò Greenberg said. 

Cocowalk  is a popular destination for dining, movies and shopping, especially for students 

at the nearby University of Miami . Its restaurants include the Cheesecake Factory , 

Chiliôs, Fat Tuesday, Hooters and Starbucks . Cocowalk boasts retailers such as GAP, 

Victoriaôs Secret, FYE Music, and White House/Black Market. While the Cheesecake Factory 

and the ground floor retailers get a lot of visitors, the  retailers on the higher floors struggle 

to get customers, Greenberg said. Tenants on the second and third floors have rotated in 

and out for years.Since shoppers at Cocowalk tend to be young and budget-conscious, the 

landlord shouldnôt charge tenants there such a high rent, he added. But with the high debt 

servicing costs, rental rates in Cocowalk are fairly steep. Greenberg said Cocowalk shouldnôt 

sell for more than $50 million. The buyer must make concessions on rental rates in some 

cases, he added. 



CRE borrowers face tight lending market 
Simon Property Group closed an agreement this month to obtain a revolving credit facility 

even though its existing credit line was not set to expire for another year. "There was and is 

a fair bit of uncertainty in the bank market," Simon Chief Financial Officer Stephen Sterrett 

said. "Allocation of capital by the banks is becoming very precious." Other commercial real 

estate borrowers also are showing apprehension over the lending market.  

CRE debt overhang so big it will slow recovery, Kenneth Laub says 
Kenneth Laub said the recovery from the latest commercial real estate boom and bust is 

going to take longer than anything he has seen before in his nearly half-century as a broker 

and consultant. The sheer amount of the debt carried by commercial property will delay the 

recovery of the U.S. economy, he said. "It's not a supply-demand thing," he said. "It's an 

overleveraged condition." 



GE Capital Provides $35 Million ABL to Loehmann's  
  

Monday, December 21, 2009  

GE Capital, Corporate Retail Finance said it served as sole lender for a $35 million asset-based credit facility to 
Loehmann's, an off-price retailer of designer fashions. The loan will be used for working capital needs.  
"Access to capital is critical in today's retail environment and this requires finding the right lender," said Jim Hogan, 
managing director of GE Capital, Corporate Retail Finance. "With a thorough understanding of client needs and a 
passion for finding the right solution, we strive to provide retailers with smarter liquidity."  Bronx, NY-based 
Loehmann's operates more than 60 stores across the U.S. and offers discounted designer men's and women's 
fashion apparel and accessories.  

 

Filene's Basement  

¶ Filed Chapter 11 May 4, 2009  

¶ A bid of $22 million has been offered by Crown Acquisions and Chetrit Group, which plans to 

operate 17 of the chain's 25 stores  

¶ With court approval 8 stores will be liquidated  

¶ Filed a notice with the the Ohio Department of Job and Family Services stating that all 1,664 
emplolyees could be layed off starting June 15, 2009  

¶ Bankruptcy auction to sell the company will be held June 5, 2009  

¶ Bankruptcy Court hearing to approve the bankruptcy sale is scheduled for June 10, 2009  

¶ Men's Wearhouse purchased the company for $62 million on June 5, 2009, in a nine-hour bidding 

war.  

¶ Men's Wearhouse plans to operate 20 stores under the Filene's Basement brand, and liquidate five 
others.  

¶ Rival bidder Crown Acquisition is expected to object to the winning bid in court.  

¶ A second auction was ordered by the bankruptcy court after the two losing bidders objected to the 

winner of a 9-hour auction held on June 5th. Allegedly the winner, Men's Wearhouse, violated 
bidding procedures by not meeting the court's bidding qualifications.  

¶ At the second auction on , a joint venture formed by realty investment firm Syms and Vornado 

Realty Trust won with a $62.4 million bid, which was approved by the court on June 17.  

¶ Syms plans to continue to operate the stores, and re-open a location in downtown Boston. 



Lazy Days Completes Restructuring; Wayzata is Majority 

Shareholder 
  

Tuesday, December 29, 2009  

Lazy Days' R.V. Center, Inc. announced it has successfully completed a court-supervised financial restructuring 
process that began on November 5, 2009 in the U.S. Bankruptcy Court for the District of Delaware. As a result of 
the restructuring, Wayzata Investment Partners LLC, through the funds it manages, has become the majority and 
controlling shareholder of Lazydays and its subsidiaries.  "We are very pleased to have wrapped up our financial 
restructuring in a relatively short time - and to have done so without any disruption to our business, without breaking 
any commitments to our business partners, and without sacrificing the level of service our customers have come to 
expect over the past 33 years," said John Horton, president and CEO. "We never wavered from our promise to 
strive to provide our customers with the perfect RV purchase and ownership experience," Horton added.  
 
In response to increasing retail activity and the company's improved financial position, Lazydays has recently 
increased the size of its workforce by 65.  
 
The implementation of Lazydays' financial restructuring plan eliminates all of its bond debt, significantly reduces its 
annual cash interest costs, provides new equity financing, and puts the company on strong financial footing for the 
future. None of Lazydays' business partners were adversely impacted by the financial restructuring.  Horton added, 
"Lazydays has benefited from Wayzata's commitment to our successful restructuring, and we look forward to 
working with Wayzata to grow the company and increase shareholder value."  
 
Lazydays was founded in 1976 with two travel trailers and $500. Today, the company's focus on unparalleled 
customer service has made Lazydays the largest single-site RV dealership in North America.  

 Bernie's Files Bankruptcy; Hilco Selected to Liquid Stores  
  

Friday, January 15, 2010  

Bernie's Audio Video TV Appliance filed for bankruptcy protection and said it plans to close all its stores. The 
company said it lost $1.9 million on $112.2 million in sales in 2009 and was in default of its loan obligation with RBS 
Citizens.  According to bankruptcy court documents, Bernie's said after a review of its alternatives, it concluded that 
the best way to maximize the value of its business for the benefit of creditors was to conduct an orderly liquidation 
of its retail stores.  The court documents show that Bernie's has entered into an agency agreement with Hilco 
Merchant Resources to conduct the store closings.  Altman & Company served as management consultants to 
Bernie's and participated in the selection of Hilco as the liquidation agent.  
 
Bernie's is a retailer of televisions, appliances, bedding and related products in New England. It operates 15 retail 
stores in Connecticut, Massachusetts and Rhode Island.  

 



More media bankruptcies 

2009-04-01 16:34:00  

Now both daily newspapers in Chicago are in Chapter 11 reorganization. Sun-Times Media Group, whose 

flagship is the Chicago Sun-Times, sought bankruptcy court protection after months of financial 

struggles. Meanwhile, Yellow Pages publisher Idearc Inc. has also filed Chapter 11 after reaching an 

agreement in principle with its agent bank and a group of secured lenders on a reorganization plan. Its 

biggest shareholder, however, is not backing the move. 

 

Shocked to find mŜƴǘƛƻƴ ƻŦ ŀ ǇƻǎǎƛōƭŜ ōŀƴƪǊǳǇǘŎȅ ŦƛƭƛƴƎ ōǳǊƛŜŘ ƛƴ LŘŜŀǊŎΩǎ ŀƴƴƻǳƴŎŜƳŜƴǘ ƻŦ ƛǘǎ нллу ŀƴŘ 

vп ǊŜǎǳƭǘǎΣ ƛƴǾŜǎǘƻǊ WŀŎƪ /ƻǊǿƛƴΣ ǿƘƻ ƻǿƴǎ ƻǾŜǊ у҈ ƻŦ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ǎǘƻŎƪΣ ŦƛǊŜŘ ƻŦŦ ƭŜǘǘŜǊǎ ǘƻ ǘƘŜ 

directors urging them not to file Chapter 11 and pursue other viable options. He noted that the 

company had $510 million of cash on hand at the end of 2008, which could be used to pay down debt, 

clean up its balance sheet and avoid bankruptcy. 

 

¢ƘŜ ōƻŀǊŘ ƳŜƳōŜǊǎ ǿŜǊŜ ƴƻǘ ǇŜǊǎǳŀŘŜŘ ōȅ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ƭŀǊƎŜǎǘ ǎƘŀǊŜƘƻƭŘŜǊ ŀƴŘ ǘƘe Chapter 11 

petition was filed on Tuesday. Idearc said the agreement in principle it had reached with its agent bank 

and a steering group of major lenders should allow it to submit a reorganization plan within 30 days. The 

company said it expects that its total debt will be reduced from $9 billion to $3 billion, with the 

remainder of its bond and bank debt converted to equity. 

 

The Sun-Times Media Group bankruptcy filing was no surprise to anyone. Former CEO Conrad Black was 

convicted of looting the company and sentenced to federal prison. A proxy fight this year resulted in the 

replacement of most board members and was followed by the exit of CEO Cyrus Freidheim, a 

ǘǳǊƴŀǊƻǳƴŘ ŜȄǇŜǊǘ ǿƘƻΩŘ ōŜŜƴ ōǊƻǳƎƘǘ ƛn to try to clean up the mess. Facing a deteriorating advertising 

market and huge tax liabilities from the Black era, the bankruptcy filing by Sun-Times Media Group was 

pretty much inevitable.  In addition to the Chicago Sun-Times, the company owns 58 smaller 

newspapers, all in the Greater Chicago area. 



Citadel Broadcasting Chapter 11 Petition Filed 

Citadel Broadcasting and 48 affiliated Debtors filed for Chapter 11 protection with the U.S. Bankruptcy 

Court in the Southern District of New York, lead case number 09-17442. The Company, which owns and 

operates 224 radio stations nationwide, is represented by Jonathan S. Henes of Kirkland & Ellis. The 

Company announced that it has reached an accord with over 60% of its senior secured lenders on the 

terms of a pre-negotiated financial restructuring to eliminate approximately $1.4 billion of indebtedness. 

Citadel Broadcasting states, “Notably, support for the restructuring proposal was solicited only from 

private-side lenders, yet the Company still received support from more than 60% of the Company’s total 

secured lenders.” Specifically, the restructuring contemplates that Citadel Broadcasting’s $2.1 billion 

secured credit facility will be converted into a new term loan in the principal amount of $762.5 million. 

Holders of senior secured claims will receive a pro rata share of the new term loan and 90% of the new 

common stock in reorganized Citadel. The pre-negotiated restructuring further contemplates that holders 

of unsecured claims, including the secured lenders’ deficiency claim of approximately $900 million, the 

Debtors’ unsecured notes and general unsecured claims will have the option to receive either a pro rata 

share of cash in an amount equal to 5% of the unsecured claim (capped at $2 million) or 10% of the new 

common stock, subject to dilution for distributions under reorganized Citadel Broadcasting’s management 

equity incentive program. “We are pleased with the support from the majority of our senior lenders, and 

we look forward to working with the remaining senior lenders and other stakeholders to ensure a 

complete and expeditious restructuring,” said Farid Suleman, the Company’s chief executive officer. “Our 

business will continue as usual and the Company will work to emerge from the restructuring process as 

quickly as possible.” To fund its restructuring, Citadel Broadcasting reached an agreement with its 

secured lenders to access more than $36 million of cash on hand, as well as all cash flow from 

operations, which will be more than sufficient to fund operations during the restructuring process.  



GE Capital Agents Prepack Restructuring for Heartland 

Publications 
  

Monday, December 21, 2009  

Heartland Publications, which operates 50 paid-circulation newspapers and numerous free or controlled distribution 
products in nine states, announced it has reached an agreement with the majority of its secured first lien lenders, 
led by GE Capital as agent, on a financial restructuring that will reduce the company's debt by more than half and 
create a new capital structure for the company.  
 
Under the company's pre-negotiated plan of reorganization, which will be filed in the next week, $70 million of 
existing first lien debt would be exchanged into two term loans of $60 million and $10 million, respectively, plus an 
additional $2 million revolving credit facility. In addition, the first lien lenders would be entitled to approximately 90% 
of the equity in the reorganized company before dilution for certain warrants and other equity instruments 
contemplated for other stakeholders. Holders of second lien claims would receive no distribution if they reject the 
Plan.  
 
The financial recapitalization will be completed under Chapter 11 of the U.S. Bankruptcy Code. Petitions were filed 
with the U.S. Bankruptcy Court for the District of Delaware. The company plans to file shortly its pre-negotiated plan 
and disclosure statement, which outline how the debt will be restructured. The company anticipates that its financial 
reorganization will be completed by early spring.  
 
Clinton, CT-based Heartland Publications operates 50 paid-circulation newspapers and numerous free or controlled 
distribution products in Georgia, Kentucky, North and South Carolina, Ohio, Oklahoma, Tennessee, Virginia and 
West Virginia.  

 



Morris Publishing Files for Prepack Chapter 11 
  

Tuesday, January 19, 2010  

Daily newspaper publisher Morris Publishing Group said it filed for Chapter 11 bankruptcy protection and plans to 
lower its overall debt from $415 million to $126.5 million.  Morris announced last week that it would file a 
prepackaged plan, pre-approved by a majority of its creditors, in federal bankruptcy court by January 19, 2010.  
 
The restructuring plan also includes a bond exchange that would trade the company's existing unsecured debt for 
$100 million in new bonds - erasing $178.5 million owed to creditors. The U.S. Bankruptcy Court for the Southern 
District of Georgia must approve the exchange.  According to a filing and as previously reported, JPMorgan Chase 
is the agent for a lender group that includes: Bank of New York, SunTrust, Wachovia, Bank of America, GE Capital, 
Allied Irish Banks, RBS Citizens, Comerica, First Tennessee, Webster Bank, Sumitomo Mitsui Banking Corporation 
and Mizuho Corporate Bank.  Augusta, GA-based Morris Publishing Group is a privately held media company that 
currently owns and operates 13 daily newspapers as well as more than 60 non-daily newspapers and magazines.  

 



Haemacure Chapter 11 Petition Filed 

Haemacure filed for Chapter 11 protection with the U.S. Bankruptcy Court in the Middle District of Florida, 

case number 10-00359. The Company, which develops specialty biotherapeutics, is represented by 

Charles A. Postler of Stichter, Riedel, Blain & Prosser. The Company also announced that it filed a notice 

of intention to make a proposal to its creditors under the Bankruptcy and Insolvency Act (Canada). 

Haemacure’s board authorized these measures in light of Haemacure’s financial condition and its inability 

to raise financing. Angiotech Pharmaceuticals, Haemacure’s secured creditor, has agreed to provide 

financing to Haemacure in order to fund the insolvency proceedings and Haemacure’s day-to-day 

operations, up to a maximum amount of $1 million. The funds will be disbursed in accordance with a 

schedule agreed to by Haemacure and Angiotech. Haemacure also announced that Marc Paquin has 

resigned as a director of Haemacure and no longer holds any position with Haemacure or its wholly-

owned U.S. subsidiary. Mr. Paquin was previously president of Haemacure and a director and officer of 

the subsidiary company. 



NY's general fund almost out of money 

State Comptroller Thomas DiNapoli warns that the New York state's 

ÏÐÅÒÁÔÉÎÇ ÁÃÃÏÕÎÔ Ȱ×ÉÌÌ ÌÉÔÅÒÁÌÌÙ ÂÅ ÄÏ×Î ÔÏ ÐÅÔÔÙ ÃÁÓÈȢȱ 

Following eight straight months of lower-than-expected revenues, New York's dwindling coffer could hit a record-

low level by the close of business Wednesday, according to the state comptroller.  After $2.2 billion in property-tax 

relief and school aid payments and $1.3 billion in Medicaid payments are made today, the state will be ñliterally 

down to petty cash,ò New York Comptroller Thomas DiNapoli said, in a statement.  ñNew York state is barely 

scraping by in December,ò he said. ñWhile measures were taken by the Legislature and governor to get the state 

through DecemberéNew York's fiscal troubles are far from over.ò 

The state started Wednesday with $3.2 billion in cash on hand and, depending on the day's revenue haul, could find 

its general fund in a negative cash balance for the first time in at least 15 years, according to the comptroller's office. 

The general fund has never ended a month in negative balance, according to the state Division of the Budget. 

Over the past 15 years, December cash-on-hand has typically been two to three times higher than it was at the start 

of business Wednesday and has been as high as $17 billion, a spokeswoman for Mr. DiNapoli said. A Division of 

the Budget spokesman said the agency had predicted the state would ñbe on razor's edge when it came to 

December.ò He said Gov. David Paterson ordered $750 million in reductions to scheduled December payments to 

confront the problem. ñThis is something we projected and the governor took strong action to ensure the orderly 

operation of state government in the face of a cash flow crisis,ò he said.  

When the general fund has a negative balance, it is authorized to temporarily borrow money from other 

governmental funds in order to help meet immediate cash-flow needs. However, the short-term funds available to 

the state for cash-flow purposes are limited. Officials are hopeful the cash-flow situation will improve in January, 

when payments are typically not that high and Wall Street bonuses could provide a buffer. But despite the 

surprisingly quick return to profitability in the securities industry, changes to the way bonuses are paid out could 

limit their tax benefit in the short run. 
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